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COMBATING ABUSIVE ARBITRATION CLAUSES IN NURSING HOME CONTRACTS!

BY LESLIE A. BANEY, MATTHEW S. MELAMED, AND F. PAUL BLAanD, Jr?

INTRODUCTION

The decision to move one’s self
or a loved one into a nursing home is
never easy. It is unsurprising, then,
that few people at the point of ad-
mission into a nursing home are
likely to focus on the fine print of the
contract. Only after tragic events lead
to the filing of a lawsuit do many
people discover that the contract
contains a binding mandatory arbitra-
tion clause requiring claims against
the facility — even for cases of abuse
ot neglect — to be brought before a
ptivate arbitration provider chosen by
the nursing home. Meanwhile, as nurs-
ing homes increasingly adopt arbitra-
tion clauses in an attempt to limit
their accountability, injured victims
and their families are receiving less
compensation for their claims — even
amid mounting allegations of poor
treatment.’

Fortunately for residents and
their families, mandatory arbitration
clauses in nursing home contracts are
often drafted or imposed in ways that
cause them to be unenforceable. This
article addresses some of the factors
courts consider when evaluating
these clauses and desctibes proposed
legislation that would make them a
thing of the past. Because it is impos-
sible to cover every legal theory un-
der which nursing home arbitration
clauses have been invalidated, the
article focuses on a few approaches
that have been well-developed in
recent case law*

In general, the law relating to the
enforcement of arbitration clauses is
no different in the context of nursing
home contracts than it is in any other
type of contract. The Federal Arbitra-
tion Act (“FAA”) provides that nor-
mal principles of state contract law
govern questions about whether an

agreement to arbitrate has been
formed, how its terms should be
interpreted, and when it runs afoul of
a defense to a contract (such as un-
conscionability), subject to certain
limitations of federal law (such as the
rule that the FAA preempts any state
law that would treat an arbitration
clause less favorably than other
contract terms).

Under current law, therefore,
arbitration clauses will be enforced in
the nursing home setting if an agree-
ment was validly formed between the
parties, unless the agreement is so
unfair that it runs afoul of some
contract law defense such as the
prohibition on unconscionable con-
tracts. However, there are certain
factual circumstances and legal argu-
ments that tend to arise regulatly in
the nursing home context that may
form the basis of a strong argument
against enforcement of the clause.

Did the plaintiff agree to arbitrate
claims against the nursing home?

If no agreement to arbitrate was
formed between the resident and the
nursing home, the resident, or a
plaintiff standing in her shoes, can-
not be forced to artbitrate her claims.’
In the context of nursing home cases,
several factors are relevant to whether
an agreement was formed. For ex-
ample, a resident who signed the
admission agreement on her own
behalf may have lacked the capacity
to do so. If the resident’s family
member signed, she may not have
had legal authotity to waive her
relative’s rights. And even if the resi-
dent is bound by an arbitration
clause, the plaintff is not necessarily
bound. In each of these instances, the
burden is on the nursing home to
prove the existence of an arbitration
agreement.

1. Did both parties assent to
arbitration?

The first and most basic question
is whether there was assent to the
arbitration clause. For example, in.an
Alabama case, a woman was tempo-
rarily admitted to a nursing home
upon discharge from the hospital but
left the facility before she signed any
contract. When she sued, alleging
negligence and breach of contract,
the nursing home moved to compel
arbitration arguing that she must be
“relying on the contract she would have
been required fo sign had she remained a
patient.”® While parties generally
cannot sue for contract violations
while simultaneously avoiding appli-
cation of terms in that same contract,
here the Alabama Supreme Court
held that the resident had not mani-
fested assent to the atbitration clause
merely by asserting a generic contract
claim (that she subsequently dropped).

The Mississippi Supreme Court
similatly found that a nursing home
resident’s conservator did not agree
to the arbitration clause in the nurs-
ing home contract where the conser-
vator did not sign the clause. The
conservator initialed the page con-
taining the arbitration clause indicat-
ing that she had read it but did not
sign the bottom of the page in the
space provided for her signature.

The court stated, “[I]t is clear that
she did not accept the arbitration
provision in the admission agree-
ment, and, therefore, an enforceable
arbitration agreement does not exist.””

Additionally, a federal court in
Michigan recently held that 2 nursing
home resident did not agree to the
nursing home’s arbitration clause
where she did not sign the admission
contract in which the clause was
embedded. The last page of the con-
tract contained places for names to

Pace 18

TriAL TRENDS - SPRING 2009



be printed and signature affixed. The
resident printed her name in the
space so designated but did not sign.
The court reasoned that “the absence
of a signature deprives the defendant
of a presumption it otherwise might
enjoy: that one who signs a written
agreement is presumed to know
the nature of the document and to
understand its contents.””® In the
absence of that presumption, the
court could not conclude that the
resident assented to the arbitration
and venue provisions in the contract.
In contrast, courts have enforced
arbitration clauses in nursing home
admission contracts signed by the
resident or her representative but not
by the nursing home representative,
on grounds that the nursing home
indicated its assent by admitting the
resident and performing the contract
terms.” One Mississippi court held
that a former resident was bound by
an arbitration clause even where she
had failed to initial it as the contract

required. The court reasoned that
there was another reference to the
arbitration clause on the page the
resident did sign and that there was
no evidence that her failure to initial
the clause was intended as a rejection
of the arbitration clause.

2. If the resident signed the
agreement on her own behalf, did
she have the capacity to do so?

In cases where the nursing home
resident signed the contract herself,
courts should Jook carefully at
whether she was competent at the
time to waive her legal rights. For
example, a Mississippi nursing home
attempted to enforce an arbitration
clause against an 86-year-old woman
with a seventh-grade education, argu-
ing that she was bound by her signa-
ture, which appeared on the
admissions contract. However, the
nursing home’s own records showed
that their staff had assessed her at the
time of admission and determined

that her memory, cognitive skill, and
vision were impaired. The court held
that a genuine issue of fact existed as
to whether the woman had signed the
agreement at all and, if so, whether
she had done so knowingly and intel-
ligently."" Similarly, when a Louisiana
nursing home attempted to enforce
an arbitration clause signed by a resi-
dent, the coutt held that the clause
was not binding on the resident be-
cause the nursing home, charged with
a duty to conduct a neurological and
cognitive assessment of incoming
residents, was aware she did not have
the capacity to assent.'

In contrast, one court enforced
an arbitration clause in a nursing
home contract even though the
resident was legally blind when she
signed it. According to the court,
because there was no evidence the
resident was coerced to sign the nurs-
ing home agreement or prevented by
the nursing home from knowing its
contents, she possessed the capacity

Brain INngury AssocIiaTioN oF MONTANA

PREVENTION

-EDUCATION -ADVOCACY

Phone (800) 241-6442 Fax (406) 541-4360 www.biamt.org

THE RESOURCE FACILITATION SERVICE

Montana’s only no-cost support and information service for people with brain injury.

WE ARE THE EXPERTS

on resources available to people living with brain injury.

HELP YOUR CLIENTS BY BECOMING A MEMBER

JOIN US TODAY

TRIAL TRENDS - SPrRING 2009

Pace 19




to assent despite her inability to read
the document.'

3. If someone other than the
resident signed the contract, did
that person sign on behalf of the
resident and have authority to
bind the resident to arbitration?
In many instances, a family mem-
ber rather than the resident herself,
signs the nursing home admission
agreement. The question for a court
then becomes whether the signatory
signed on her own behalf or on
. behalf of the resident — and, if the
latter, whether she had the authority
to waive the resident’s tight to a day
in court. Family members do not
automatically have authority to enter
into legal agreements on behalf of
their relatives. Rather, proof of a
legal source of authority — a legal
document such as a durable power
of attorney, a statutory directive, ot
agency — is required. Moreover, even
if the family member has this author-
ity in the abstract, it may not have
been effective at the time of admis-
sion because the resident may have
been competent to make her own
decisions.

D> Did the signatory sign the agree-
ment on behalf of the resident,
versus on her own behalf?

Where the resident did not
sign the nursing home agree-
ment herself, courts have rec-
ognized that threshold
question is whether anyone
executed the arbitration agree-
ment on bebalf of the resident.'*
For example, some nutsing
home contracts permit a family
member to sign as the “re-
sponsible party,” which typi-
cally entails obligations to
honor certain aspects of the
agreement, such as making
payments. But such a signature
cannot obligate a resident, or a
plaintiff standing in her shoes,

to an arbitration clause. Thus,
in a case where the resident’s
daughter-in-law signed the
nursing home contract as the
responsible party, and the ad-
ministrator of the resident’s
estate later sued the nursing
home, the Alabama Supreme
Court rejected the nursing
home’s attempt to force the
estate into arbitration. The
court emphasized that the
daughter-in-law had not signed
on behalf of the resident and
that a non-signatory estate
administrator could not be
forced to arbitrate a medical
malpractice claim for the death
of a nonsignatory decedent.’s

Likewise, a Virginia court
considered a wrongful death
action in which the nursing
home contract contained sepa-
rate signature lines for the resi-
dent and the responsible party.
The resident’s son, who signed
the agreement, had an effective
power of attorney giving him
the authority to sign on his
mother’s behalf. However, he
did not do so. Instead, he
signed as the responsible party
and the resident signature line
was left blank. The court held
that the son was a party to the
contract in his individual ca-
pacity but the resident had
not waived her right to litigate
disputes.'®

A related issue arises where
non-resident signatoties who
sign as legal representatives
pursue wrongful death claims
on their own behalf. In this
scenario, some courts recog-
nize that if the signatory did
not have authority to act as a
legal representative, the signa-
tory herself is not bound by
the arbitration clause. For ex-
ample, one court found that a
resident’s daughter lacked the

authority to act as her mother’s
legal representative. Thus, the
court held that because the
daughter signed in the space
allotted for the resident’s legal
representative, she was not
signing in her individual capac-
ity. The court therefore refused
to enforce the arbitration
clause in the daughtet’s wrong-
ful death action.!” Further,
another court held that even if
a resident’s daughter signed an
admission contract on the
resident’s behalf as the
resident’s “responsible party,”
the daughter did not sign the
contract in her personal capac-
ity. Thus, the court held that
the daughter’s wrongful death
claim was not bound by the
arbitration clause.'®

D> Did the signatory have express

authority via an effective power
of attorney or statutory authority
as a health care surrogate or proxy?

If the signatory purported to
sign the nursing home agree-
ment on the resident’s behalf,
the court must determine
whether the signatory had au-
thority to do so, either pursu-
ant to a power of attorney or
under a state law authorizing
surrogates to make health care
decisions for persons who lack
the capacity to make their own
decisions. The burden is on
the nursing home to prove that
the signatory had authority,
that the authority was effective
at the time of signing, and
that the authority included the
ability to bind the resident
to arbitration.

First, in evaluating the
signatory’s authority, the court
should not compel atbitration
on the basis of a power of
attorney without an authenti-
cated document in the record.
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Thus, the Mississippi Supreme Court refused to
enforce an arbitration clause where the nursing
home argued that daughter had authority to sign the
agreement under a power of attorney but the power
of attorney document had not been admitted into
evidence.” Similatly, the Missouri Supreme Court
recently refused to enforce an arbitration agreement
in a wrongful death case where the resident’s daugh-
ter had signed the agreement as the resident’s “legal
representative.” The resident’s daughter “[was] not
an attorney, nor was she her mother’s guardian, nor
had she been given durable power of attorney or any
other legally binding status as her mother’s agent.
The phrase ‘legal representative, in the absence of
something indicating some status conferred by law
or by a court, has no legal meaning™*

Second, the court must examine whether the resi-
dent was incapable of making her own decisions
so that the signatory’s authority was effective at
the time the contract was formed. For example, a
Tennessee court refused to compel arbitration in a
wrongful death case where the resident had executed
a power of attorney giving her daughter, who had
signed the admissions agreement, authority to make
medical decisions on her behalf. By its terms, the
power of attorney was effective only if she was
incapacitated. The court found that, while the
mother was physically incapacitated, she was men-
tally competent and alert at the time of admission
— and physical incapacitation was insufficient to
trigger the power of attorney. The court emphasized
that, while the daughter’s actual lack of authority
was “undoubtedly frustrating” to the nursing home,
the only relevant fact was that no one had validly
agreed to atbitration on the resident’s behalf?' An-
other Tennessee court refused to bind the adminis-
tratrix of resident’s estate to arbitration even where
the resident’s daughter, who signed the arbitration
clause on behalf of her mother, conceded that her
mother was incompetent at the time of admission.
The court found that there was nothing in the record
to establish the resident’s designated physician deter-
mined that the resident lacked capacity, as required
by statute.”

Likewise, a Florida court held that the estate of a
former assisted living center resident was not bound
by the facility’s arbitration clause, which had been
signed by the resident’s son. The court found that,
although the son had power of attorney, his mother
had not been incapacitated at the time of admis-
sion.” Similarly, a Texas court refused to enforce
an arbitration agreement signed by a nursing home
resident’s daughter vested with a medical power of

attorney for her mother. The court held that, in the
absence of a doctor’s certification that the resident
was unable to make health care decisions for herself,
there was no evidence the power of attorney ever
became effective.”

The question of the resident’s competence also
arises in the context of decisions made by health care
surrogates. A Mississippi court applied the state’s
health care surrogacy law, refusing to compel arbitra-
tion of a wrongful death claim against a nursing
home where the resident’s sister had signed the ad-
missions contract, on grounds that the parties had
stipulated the resident was competent at the time
of admission.?? On the other hand, the Fifth Circuit,
applying Mississippi law, found that an admission by
the surrogate that her daughter was incapacitated
with dementia was sufficient to satisfy the incompe-
tence requitement.®

Likewise, a Texas court enforced a nursing home
arbitration clause where it was signed by the
resident’s son as the resident’s responsible party
despite the fact the son didn’t speak English, testified
that he felt pressured to sign, and lacked the legal
authority to bind the resident. The court found that
the resident was too ill to sign the admission papers,
which contained the arbitration clause, and the son’s
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siblings were comfortable with
him signing the papers on their
mothet’s behalf. Thus, the
court found that the son acted
pursuant to statutory authority
allowing an adult child of a
patient who has the waiver and
consent of all other qualified
adult children of the patient to
act as the sole medical treat-
ment decision-maker.”’

Third, even if a decision-
maker’s authority was valid,
the court should not compel
arbitration unless it determines
that the scope of that authority
encompasses the ability to
bind the resident to an arbitra-
tion clause. This determination
is typically based on state law,
as well as the language of any
relevant legal document. For
example, a Florida court re-
fused to compel arbitration,
where the power of attorney
document did not specifically
give the son the power to con-
sent to arbitration on behalf
of his mothet.”® A Texas court
found that nothing in the
medical power of attorney
indicated it was intended to
confer authority on the
resident’s daughter to make
legal, as opposed to health
care, decisions for the resident,
such as whether to waive the
resident’s right to a jury trial by
agreeing to arbitration of any
disputes.” In contrast, the Ten-
nessee Supreme Court held
that “an attorney-in-fact acting
pursuant to a durable power
of attorney for health care may
sign a nursing home contract
that contains an arbitration
provision because this action is
necessary to consent to health
care.”®

Courts are also split on the
scope of health care surro-
gates’ authority. Some have
held that a surrogate’s statu-

tory authority to make health
care decisions does not extend
to arbitration. For example,
several California courts con-
cluded that, while it was likely
the state legislature intended to
allow patient’s next of kin to
sign a nursing home admis-
sions agreement, “the decision
whether to agree to an arbitra-
tion provision in a nursing
home contract is not a neces-
sary decision that must be
made to preserve a person’s
well-being,” but rather “pet-
tains to the patient’s legal
rights.”! Other California
courts, however, have held that
statutory health care power of
attorney includes “the power
to execute applicable admis-
sions forms, including arbitra-
tion agreements, unless that
power is restricted by the prin-
cipal””** Similarly, interpreting
Mississippi’s surrogacy law;,
the Fifth Circuit held that a
surrogate’s power to contractu-
ally bind her daughter in mat-
ters of health care included
signing an arbitration clause
on the daughter’s behalf.?

The determination of
whether the execution of an
arbitration clause constitutes a
health care decision may de-
pend on whether the resident
could have been admitted to
the nursing home withon?
agreeing to arbitration. Thus,
the Mississippi Supreme Court
has held that arbitration was an
“essential part of the consider-
ation for the receipt of ‘health
care”” where signing was a
condition of admission, but
not where it was optional *

D> Was the signatory acting as the

resident’s agent?

Whete a relative who has
signed an arbitration clause on

'——

behalf of a nursing home resi-
dent lacks express or statutory
authority, courts must be cate-
ful to look at the evidence
before concluding that the
signatory was acting as that
person’s agent. As one coutt
declared: “A person cannot
become the agent of another
merely by representing herself
as such.”® More specifically, it
is not enough for a family
member to believe she has
agency authorization and act as
such, even if the nursing home
staff also believes the family
member has that authority.
Rather, the resident’s own con-
duct must establish an agency
relationship. For example, a
California court refused to
compel a nursing home resi-
dent with dementia to arbitrate
her claims, where the resident’s
husband had signed the admis-
sions agreement but the nurs-
ing home failed to present any
evidence of the resident’s con-
duct that would show she had
authorized her husband to act
as her agent. The court also
emphatically rejected the nurs-
ing home’s aggument that the
husband had spousal authority
to bind his wife to atbitration,
explaining that, “absent a legis
lative directive, the spousal
relationship alone is insuffi-
cient to confer authority to
agree to an arbitration provi-
sion in a nursing home admis-
sion contract.”

Likewise, a Tennessee court
held that a husband lacked
authority to sign an arbitration
clause on behalf of his wife
when she was admitted to a
nursing home where the evi-
dence showed the wife was in
better mental condition than
her husband at the time of
admission, and the nursing
home inexplicably failed
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to seek her assent to the
contract.”’

Similarly, in a California
case, the resident’s husband
signed an arbitration clause
under both his name and his
wife’s name at a time when
both spouses were already resi-
dents at the nursing home. The
court concluded that, while the
husband may have intended to
act on behalf of his wife, the
nursing home failed to present
any evidence that the wife
consented to her husband
acting as her agent.®

In contrast, an Atizona court
enforced an arbitration clause
in a nursing home contract
that had been signed by the
resident’s wife as his “legal
representative,” despite the
fact she had no express or
apparent authority to act on
his behalf. The coutt found
that, while the resident was
non-responsive at the time of
admission and could not have
authorized his wife to act as
his agent at that time, previous
medical records revealed the
wife had an extensive history
of making medical decisions
on her husband’s behalf with
his consent. The court held

that this was sufficient circum-
stantial evidence of implied
agency authority.” Relatedly,
an Ohio court held that a resi-
dent who knowingly permitted
her daughter to sign the nurs-
ing home admission papets
was bound by the arbitration
clause therein. The court
found that this was “a

classic example of apparent
authority.”*

D> Is the resident a third-party

beneficiary of the contract?

Even if a court finds that
the signatory lacked authority
to sign on behalf of the resi-
dent, it may nonetheless con-
clude that the resident is a
beneficiary of the agreement
between the nursing home and
the signatory. For example, the
Mississippi Supteme Court
held that where the resident’s
son entered into an admission
agreement on the resident’s
behalf, the resident was a
third-party beneficiary under
the contract even though she
never signed the contract, and
her son lacked authotity to
sign the agreement as a “re-
sponsible patty.” The court

held that the sole purpose of
the contract was to bind the
nursing home to provide set-
vices to the resident, that the
resident received the services
detailed in the contract, and
that the rights and benefits
bestowed upon the resident
sprang forth from the terms -
of the contract.”

Even if the plaintiff is bound,
are the specific claims subject
to arbitration?

Even if the plaintiff is bound by
an arbitration clause, this does not
necessarily make the clams subject to
arbitration. This is particulatly true in
the case of wrongful death claims.
For example, a Virginia court refused
to compel a nursing home resident’s
estate to arbitrate a wrongful death
claim, holding that, even if the resi-
dent was a third-party beneficiary of
the contract, the plaintiffs were not
bound because they were not assert-
ing any claims under the contract.?
Likewise, the Missouri Supreme
Court recently considered a case
where the daughter of nursing home
resident brought a wrongful death
action against the nursing home. The
home’s arbitration clause had been
signed by the decedent’s daughter.
The court held that, even if the
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daughtet’s signature had validly bound the resident, the
non-signatory son’s wrongful death claims were not sub-
ject to arbitration, because under Missouri law, the cause
of action for wrongful death atises only upon death and
belongs to the survivors, not to the decedent.”

A federal court construing Georgia law similarly held
that a wrongful death claim constitutes a separate, new,
and distinct cause of action that does not belong to the
decedent or her estate. Thus, though the resident signed
an arbitration provision, the resident’s daughter was not
bound by the agreement in her capacity as a wrongful
death beneficiary.* And a California court held that even
though the daughter of a resident, in her capacity as the
resident’s “responsible party,” entered into an arbitration
clause on behalf of the resident, the daughter did not
sign in her personal capacity. The court thus held that the
daughter’s wrongful death claim was not bound by the
arbitration clause.*

On the other hand, the Alabama Supreme Court held
that a wrongful death claim asserted by the executor of
an estate was subject to the valid arbitration clause en-
tered into by the nursing home resident befote she died.
The court stated that, “For the same reason the powets
of an executor or an administrator encompasses all of
those formerly held by the decedent, those powers must
ikewise be restricted in the same manner and to the
same extent as the powers of the decedent would have
been.” #

Is the arbitration clause unconscionable?

Even if an agreement was validly formed and the
arbitration clause covers the claims at issue, it may none-
theless be unenforceable whete it is unconscionable as a
matter of state contract law. Unconscionability typically
involves two components. While the tests vary by juris-
diction, “procedural unconscionability” relates to how
the contract was formed and tends to focus on whether
there was inequity in bargaining power between the pat-
ties or whether the stronger party imposed a form con-
tract on the weaker party in a way that prevented het
from freely choosing, “Substantive unconscionability”
relates to the fairness of the terms themselves and fo-
cuses on whether they unreasonably favor one party ot
may prevent a party from vindicating her rights. While
some states require at least some showing of both kinds
of unconscionability, other states invalidate contract
terms on a showing of just one.

1. Procedural Unconscionability

In determining whether an arbitration agreement in a
nursing home contract was formed in a procedurally
unconscionable mannet, courts focus on whether the
tesident or family member had the ability to review and

understand the terms to which she was agreeing and
whether there was pressure to sign.”

In addition, the capacity or competence of a resident
who signed an admission agreement on her own
behalf may be relevant to unconscionability.

For example, a Florida court found an arbitration
clause procedurally unconscionable in a deprivation
of rights case against a nursing home where the
resident’s husband, who signed the arbitration clause
on his wife’s behalf, was eldetly, had no legal training
to understand the rights he was singing away for his
wife, and was being asked to sign the documents
including the arbitration clause without being told
that his failure to sign them would not affect her care
ot her ability to stay in the home. While it was true
that the arbitration agreement was not “hidden in fine
print,” it was presented to the husband as simply
another document required to be signed as part of
the admission process. The court thus held that the
required quantum of procedural unconscionability
was shown, and because the clause contained egre-
gious substantive unconscionability, the clause was
found unconscionable and unenforceable.®®

In contrast, a Mississippi court held that an arbi-
tration clause in a nursing home contract was not
unconscionable despite the resident’s failure to initial
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the clause as required by the contract,
where there was no evidence the
resident was mentally incapacitated at
the time of admission and the arbi-
tration clause was referenced in mul-
tiple places in the contract and was
“clear and conspicuous, with non-
legalistic language used.” The court
held that the nursing home did not
have an affirmative obligation to
explain the arbitration clause to the
resident.* An Ohio court also upheld
a nursing home contract containing
an arbitration clause in the face of an
unconscionability defense where the
nursing home resident failed to offer
any evidence as to her bargaining
position at the time of execution.
Procedural unconscionability, the
court held, requires a quantum of
evidence, which the resident failed to
provide in this case.

Arbitration clauses in nursing
home agreements have also been
found to be procedurally unconscio-
nable where a family member signed
the contract under circumstances that
indicated she had no reasonable op-

Avallable statewide in Montana

portunity to read the contract. Thus,
in a wrongful death case, a Florida
court found that a nursing home’s
arbitration clause was procedurally
unconscionable where the admissions
director met with the decedent’s
daughter (who signed the admission
papers) for only five minutes, did not
mention the arbitration agreement,
and merely showed the daughter
where to sign; the daughter was not
given a copy of the agreement she
had signed; the arbitration clause was
buried in a 37-page contract; and the
document had to be signed for the
patient to be admitted.” Additionally,
another Florida court found a nursing
home’s arbitration clause procedurally
unconscionable due to “sufficient
irregularity in the circumstances
surrounding the execution of the
contract” where a nursing home
resident’s daughter was asked to

sign numerous documents to com-
plete the admission process while

her father was being transported
from a hospital to a nursing home.>
Similarly, an Ohio court found a

nursing home’s arbitration clause
procedurally unconscionable whete
the resident’s wife, who signed the
arbitration clause on behalf of her
husband, was wortied about her
husband’s health. When she artived
at the nursing home to admit her
husband, he appeared to be uncon-
scious, and shortly thereafter he was
transported by ambulance to the
hospital. Only after he was en route
to the hospital was she approached by
a nursing home employee and asked
to sign the agreement, which was not
described to her.”

Small v. HCF of Perrysburg, Inc.,
823 N.E.2d 19, 24 (Ohio Ct. App.
2004). The court, which also found
the arbitration clause substantively
unconscionable, stated:

Though we firmly believe that
this case demonstrates both
substantive and procedural
unconscionability, there is a
broader reason that arbitration
clauses in this type of case
must be closely examined.
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Arbitration clauses were first
used in business contracts
between sophisticated business-
persons as a means to save
time and money should a dis-
pute atise. As evidenced by the
plethora of recent cases in-
volving the application of arbi-
tration clauses, the clauses are
now being used in transactions
between large corporations
and ordinary consumers, a use
that is cause for concern.

A Tennessee court refused to
enforce an arbitration clause in an
elder abuse case on grounds of pro-
cedural unconscionability where the
court found that the circumstances
of the admission agreement’s execu-
tion showed arbitration was not
within the “reasonable expectations”
of the resident’s husband, who signed
on the resident’s behalf. The resident
was in urgent need of care, and the
home would not admit her until the
agreement was signed. The arbitra-
tion clause was on the tenth page of
an 11-page contract and was buried
in fine print. In addition, the husband
had “obvious™ educational limitations
and could neither read nor write, and
while the nursing home representa-
tive chose to explain certain terms
of the agreement, she neglected to
mention he would be waiving his
wife’s right to a jury trial** However,
a Texas court upheld an arbitration
clause where the resident’s son, who
signed the nursing home contract
containing the clause, did not under-
stand or speak English and was told
he would have to sign the contract in
order for his mother to be admitted
to the nursing home. A Spanish-
speaking nursing home employee
explained some of the contract to
the son, but did not explain the
clause. The court held that because
there was no allegation of fraud,
misrepresentation, or concealment,
the contract was valid.>

Further, where the nursing home
gives residents the option to refuse to

agree to arbitration, or whete the
party signing is sophisticated, courts
have been more reluctant to find
procedural unconscionability. For
example, courts in Florida and Ten-
nessee have upheld arbitration clauses
in nursing home contracts that were
in bold print and designated as “op-
tional,” and where the resident had
the opportunity to review the clauses
and ask questions.”® Likewise, an
Ohio court enforced an arbitration
clause clearly stating that the
resident’s agreement to arbitrate
disputes was not a condition of
admission.”

Relatedly, a Florida court en-
forced an arbitration clause in a
wrongful death case, finding that,
although the clause was in a pre-
printed form contract, the plaintiff
failed to demonstrate it had been
offered on a take-it-or-leave it basis.
The court noted that the resident’s
daughter, who had signed the agree-
ment, had had ample opportunity to
review it and ask questions, and held
that there was not sufficient evidence
that she “could not have obtained a
satisfactory placement for her mother
except by acquiescing” to arbitra-
tion.”® Similarly, the Massachusetts
Supreme Judicial Court rejected an
unconscionability defense where the
adult son who signed the clause was
intelligent, educated, and sophisti-
cated about contracts; the clause
was 7ot a condition of admission;
and the son had a unilateral right
of rescission.”

In addition, the Alabama
Supreme Court has recently twice
upheld nursing home contracts con-
taining arbitration clauses in the face
of procedural unconscionability de-
fenses. In one case, the resident’s
brother, who signed the nursing
home contract, asserted that the con-
tract was procedurally unconscio-
nable because the nursing home
withheld material facts from him.
The court held that because the
brother had significant time to review

the contract, the arbitration clause
was expressly not a condition of
admission, and the clause could have
been rescinded within thirty days, the
contract was not procedurally uncon-
scionable.®’ In another consolidated
case, the court stated that procedural
unconscionability requires a demon-
stration of a lack of meaningful
choice on the part of the nursing
home resident or those who sign
nursing home contracts on the resi-
dents’ behalf. The court held that lack
of choice was not sufficiently shown
by arguing that the nursing home

in which residents resided was one
of only two nursing homes in the
county, which had 12,180 elderly

persons.®!

2. Substantive Unconscionability
Courts have not hesitated to
strike down arbitration clauses in
nursing homes where they would
effectively prevent plaintiffs from
holding the facilities accountable for
wrongdoing. For example, a Florida
court struck down a nursing home’s
arbitration clause that barred the
arbitrator from awarding attorneys’
fees or punitive damages. The court
held that the clause “would specifi-
cally deprive the resident of remedies
that the legislature felt were impoz-
tant to the reduction of elder abuse
in nursing homes.”®* In another
Flotida case, the court struck an
arbitration clause in a nursing home
contract where the rules of the desig-
nated arbitration provider — which
were incorporated by reference into
the contract — would have imposed a
higher burden of proof for demon-
strating intentional or reckless con-
duct. The court held that this was
substantively unconscionable and
refused to rewrite the clause by
severing the offensive provision.®®
Several Ohio courts have also
held that arbitration clauses in nurs-
ing home contracts are substantively
unconscionable when they create
barriers to plaintiffs’ claims, and thus
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serve to exculpate the nursing home
from liability for wrongdoing. In one
case, an atbitration clause was found
substantively unconscionable whete it
contained a “loser pays” provision,
required a resident or her representa-
tive to sign as a condition for admis-
sion into the nursing home, and was
formatted and written such that a
person executing the document is not
placed on notice of the existence and
ramifications of the clause.* Another
Ohio court was similatly troubled by
a loser pays provision in a nursing
home arbitration clause, describing
the deterrent effect it may have on
potential resident-plaintiffs who, in
addition to paying their attorney and
the costs of arbitration, may be
saddled with the facility’s costs and
attorney’s fees. “Such a burden is
undoubtedly unconscionable.””®®

Likewise, in a series of cases, the
Mississippi Supreme Court has estab-
lished that several terms limiting
nursing home liability that frequently
appear in nursing home arbitration
clauses are substantively unconscio-
nable. These terms include provisions
limiting the amount of damages
recoverable in arbitration; prohibiting
punitive damages in arbitration; re-
quiring the resident to pay all costs
tor challenging the grievance tesolu-
tion process or an arbitration award;
shortening the applicable statute of
limitations; and allowing a nursing
home to bring suit in court in matters
relating to payment for services, but
requiring all disputes brought by
residents to be atbitrated.*

3. Public Policy

An argument that a term in an
arbitration clause is unenforceable
because it violates state public policy
1s distinct from, but similar to, an
argument that the term is substan-
tively unconscionable. The public
policy argument offers one significant
advantage. Wheteas most states re-
quire elements of both procedural
and substantive unconscionability to

find that an arbitration provision is
unconscionable, one need not allege,
let alone prove, procedural uncon-
scionability if a term violates public
policy that is not unique to arbitra-
tion, but that would apply to any
contract. For example, Florida courts
have been active in striking terms in
nursing home arbitration clauses for
violating public policy as encoded in
the Nursing Home Residents Act
(“NHRA”). As one court explained,
“The arbitrability of statutory claims
tests on the assumption that the arbi-
tration clause permits relief equiva-
lent to that available via the coutrts.
An arbitration clause is thus unen-
forceable if its provisions deptive
the plaintiff of the ability to obtain
meaningful relief for statutory viola-
tions.” The court thus held a provi-
sion eliminating punitive damages
and capping noneconomic damages
to violate public policy whete the
state Nursing Home Residents Act
(“NHRA”) would allow for such
damages.”’ Another Florida court
held a provision heightening the
burden of proof on plaintiffs seeking
consequential, exemplary, incidental,
punitive, or special damages violated
public policy because such a burden
would be contrary to the NHRA.®
Similarly, a provision requiting
“clear and convincing evidence of
intentional or reckless misconduct”
violates the NHRA.%

One Florida court, however,
has held that the NHRA does not
expressly prohibit a contractual
waiver or limitation of statutory
rights. That court, balancing Florida
policy as expressed in the NHRA
with state policy in favor of arbitra-
tion, left to the arbitrator the issue of
whether the limitations on a resident’s
remedies pursuant to the arbitration
clause should be enforced.™

4. Severability

It is common for a nursing home
that has drafted an unconscionable
arbitration clause, or an arbitration

clause that violates public policy, to
ask the court to rewrite the arbitra-
tion clause so that it will be enforce-
able. As a rule, courts should not
rewrite unconscionable arbitration
clauses to give their drafters the ben-
efits they sought. The Supreme Court
has said the “primary purpose” of
the FAA is to ensure “that private
agreements to arbitrate are enforced
according to their terms.””! Thus, if
an agreement to arbitrate cannot be
enforced according to its terms, a
court should refuse to enforce it.
When a corporation drafts an unen-
forceable contract of adhesion, it is
not the responsibility of the court to
supply the legal acumen to rewrite
the contract and thereby find a legal
way for the drafter to enjoy the other-
wise unobtainable results it sought.
As a comment to the Restatement
(Second) of Contracts states, “a court
will not aid a party who has taken
advantage of his dominant bargain-
ing power to extract from the other
party a promise that is cleatly so
broad as to offend public policy

by redrafting the agreement so as

to make a part of the promise
enforceable.”””

Thus, especially where uncon-
scionability or violations of public
policy permeate the arbitration clause,
or where the unconscionability or
violation of public policy goes to
the essence of the contract, courts
will strike the arbitration clause in its
entirety. For instance, one Florida
court found an arbitration clause as a
whole to be invalid where a seties of
terms limiting liability violated state
public policy and the agreement was
titled an “arbitration and limitation
of liability agreement.” “The ttle
alone,” explained the court, “suggests
the offensive limitations go to the
‘essence’ of the contract.””” Another
Florida court similarly struck the
entirety of an arbitration clause
where the offending provisions were
provided by the American Health
Lawyers Association (“AHLA”) arbi-

PAGE 28

TRIAL TRENDS - SprING 2009



tration rules. The rules, which were
incorporated into the arbitration
agreement by reference, prohibited
the award of consequential, inciden-
tal, punitive, or special damages ab-
sent clear and convincing evidence.
When the nursing home sought to
have AHLA rules severed so that the
remainder of the arbitration clause
could be enforced, the court refused.
“[These provisions served to taint
the entire agreement and rendered
the arbitration agreement completely
unenforceable.”™

However, even where terms in
an arbitration clause are found unen-
forceable because they are substan-
tively unconscionable or violate
public policy, some courts will con-
tinue to enforce the remainder of the
arbitration clause by merely striking
the offending terms. For example, the
Mississippi Supreme Court severed
six substantively unconscionable
provisions — provisions limiting the
nursing home’s liability, waiving the
resident’s ability to seek punitive
damages, allowing the nursing home
to sue in court for non-payment
while prohibiting the resident from
suing in court, requiring the resident
pay the costs of challenging the
grievance resolution process, and
shortening the applicable statute
of limitations — but still enforced
the arbitration clause. The court
explained, “Contracts are solemn
obligations, and the court must give
them effect as written. In light of this
duty, it is well-established that when
interpreting arbitration agreements, or
any contract, if a court strikes a por-
tion of an agreement as being void,
the remainder of the contract is bind-
ing”” Similatly, a Florida court sev-
ered provisions stipulating a waiver
of punitive damages and a cap on
non-economic damages as being void
as against public policy but enforced
the remainder of the arbitration
clause. The court stated, “Generally,
contractual provisions atre severable,
where the illegal provisions do not go

to the contract’s essence, and, there
remain valid legal obligations with
the illegal provisions eliminated.””

Pending legislation would outlaw
arbitration agreements in nursing
home contracts

In February 2009, U.S. Represen-
tative Linda Sanchez (D-CA) intro-
duced the “Fairness in Nursing
Home Arbitration Act of 2009.”
Several weeks latet, Senator Mel
Martinez (R-FL) issued a parallel bill
in the Senate. " If passed, the Act
will bar nursing homes from impos-
ing arbitration as a condition of ad-
mission into a facility. Parties will still
be free to choose to arbitrate their
disputes after the dispute has arisen.
The bill’s sponsors have stated that
the law is a response to the increase
in the frequency with which nursing
homes require residents and their
families to agree to arbitration, and
that it is designed to remove the pres-
sure on families to choose between
ensuring their loved one receives
quality care and waiving their right to
a day in court. As of March 9, 2009,
none of the members of Montana’s
congressional delegation have co-
sponsored ejther bill.
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Corp. of America, 919 So.2d 531, 533
(Fla. Dist. Ct. App. 2005). Id.

> Howell v. NHC Healthcare-Fort

Sanders, Inc., 109 S.W.3d 731, 735
(Tenn. Ct. App. 2003); see also Raiteri,
2003 WL 2309 4413 at *8 (finding
clause procedurally unconscionable

based on similar facts).
% Ledet, 2004 WL 2945699, at * 5-6.

*  Fenelus, 853 So. 2d at 502, 505;
Estate of Mooring v. Kindred Nursing
Centers, No. W2007-02875-COA-R3-
CV, 2009 WL 130184, at *5 (Tenn. Ct.
App. Jan 20, 2009); see also Bland ex
rel. Coker v. Health Care & Retirement
Corp. of Ametica, 927 So.2d 252, 256
(Fla. Dist. Ct. App. 2006) (upholding an
arbitration clause where the resident ’s
stay was not conditioned on agreement
to arbitrate, and where resident’s
daughter, who signed the clause, had a
meaningful opportunity to review the
document). The Mooting court also
cited the signatory’s ability to ask
questions as contributing to procedural
conscionability. Mooting,2009 WL
130184, at *6; see also Fortune v. Castle
Nursing Homes, Inc., No. 07 CA 001,
2007 WL 4227458, at *2-3 (Ohio. Ct.
App. Now. 30, 2007) (arbitration clause
not procedurally unconscionable where
plaintiff failed to present evidence that
nursing home resident was under stress
or lacked the time and ability to under-
stand the clause).

% Broughsville, 2005 WL 3483777, at
*5. But see Small, 823 N.E.2d at 23-24
(despite a clause stating that admission
is not conditioned on agreement to
arbitrate, the clause is unconscionable
because there are no means provided
by which resident may reject the arbi-
tration clause).

*#  Gainesville Health Care Ctr., Inc. v.
Weston, 857 So. 2d 278, 287-88 (Fla.
Dist. Ct. App. 2003).

% Miller v. Cotter, 863 N.E.2d 537,
545 (Mass. 2007).

Carraway v. Beverly Enterprises

Alabama, Inc., 978 So.2d 27, 32-33
(Ala. 2007).

¢ Turcotte, 894 So0.2d at 666; see also
High, 2008 WL 5411189, at *7 (stating
that unconscionability applies only
where contracts are adhesive, and that
“a contract is not one of adhesion
where an individual has an option to
obtain the desired goods elsewhere”).

¢ Romano, 861 So. 2d at 62—63.

@ Place at Vero Beach, Inc. v. Hanson,

953 So.2d 773, 774-76 (Fla. Ct. App.
2007).

PAGE 32

TrRIAL TRENDS - SPrRING 2009




% Fortune, 843 N.E.2d at 1221.
% Small, 823 N.E.2d at 24.

%  Lambert, 949 So.2d at 738-40
(limitation on liability, waiver of puni-
tive damages, allowing nursing home
to sue in court for non-payment,
requiting resident costs of challenging
grievance resolution process, statute of
limitations, non-mutual waiver of jury
trial); Batber, 98 So.2d at 922-23
(allowing nursing home to sue in court
for non-payment, limitation on lLiability,
waiver of punitive damages); Stephens
, 911 So.2d at 523-24 (limitation of
liability and waiver of punitive dam-
ages); see also Scott, 2008 WL 73682
at *4-5 (finding the following terms
substantively unconscionable under
Mississippi law: waiver of claims
except for willful acts, waiver of
liability for criminal acts against indi-
viduals, limitation on lability, waiver
of punitive damages, requirement that
residents pay costs of challenging
grievance resolution process, statute of
limitations).

" Alterra Healthcare Cotp. v. Estate
of Linton ex rel. Graham, 953 So.2d

574, 578 (Fla. Dist. Ct. App. 2007);
see also Lacey v. Healthcare & Retire-
ment Corp. of America, 918 So.2d
333, 334 (Fla. Dist. Ct. App. 2005)
(same). Another Florida court held
that, in addition to the ban on puni-
tive damages and cap on noneco-
nomic damages, the waiver of a right
to appeal also violates the NHRA.
Alterra Healthcare Corp. v. Bryant,
937 So.2d 263, 267 (Fla. Dist. Ct.
App. 2006).

% SA-PG-Ocala v. Stokes, 935 So.2d
1242, 1243 (Fla. Dist. Ct. App. 2006).

¥ Blankfeld v. Richmond Health Care,
Inc., 902 So.2d 296, 299 (Fla. Dist. Ct.
App. 2005).

™ Bland, 927 So.2d at 258.

T Volt Info. Sciences, Inc. v. Bd. of
Trustees, 489 U.S. 468, 479 (1989).

™ Restatement (Second) of Contracts
§ 184 cmt. b (1981).

™ Lacey, 918 So.2d at 335.

™ Stokes, 935 So.2d at 1243.

™ Covenant Health Rehab of Pica-
yune, L.P. v. Brown, 949 So.2d 732, 741
(internal quotation and citation omit-

ted). See also Barber, 988 So0.2d at 924
(“We adhere to our practice of striking
unconscionable terms and leaving the
remainder of the agreement intact.”)
(internal quotation and citation omit-
ted); Stephens, 911 So.2d at 525
(“Thus, our action today in finding a
portion of the arbitration clause to be
unconscionable, but yet enforcing the
remainder of the arbitration clause
which we find to be conscionable and
otherwise enforceable, is consistent
with our case law, statute, and basic
principles of contract law”); Broughs-
ville, 2005 WL 3483777, at *7 (applying
savings clause allowing for the enforce-
ment of arbitration clause after sever-
ance of unconscionable terms).

" Bryant, 937 So.2d at 270; see also
Estate of Linton , 953 So.2d at 579
(severing limitations on remedies but
enforcing the remainder of arbitration
clause).

™ Fairness in Nutsing Home Arbitra-
tion Act of 2009, H.R. 1237, 111th
Congress (2009); Fairness in Nursing
Home Atbitration Act, S. 512, 111th
Congtess (2009). A prior iteration of
this bill expired when the last session
of Congtess ended. See Fairness in
Nursing Home Arbitration Act, S.
2838, 110th Congress (2008). *

2009 Legislative Session ~ MTLA tracked 210 bills out of the over 2,300 bill requests that were

filed. We are fortunate to have three MTLA members in the 61* Legislature - Rep. Anders Blewett
of Great Falls, Sen. Larry Jent of Bozeman, and Rep. Ken Peterson of Billings - to help articulate
our issues. This session had the potential to be one of the worst in the past ten years, but with the
support and help of many MTLA members and their clients, civil justice survived. When MTLA
put out the call to the membership, you responded — thank youl!

The easiest way to find the final status of bills that MTLA followed is to go to the MTLA website

— www.monttla.com — and click on the 2009 Legislature link. You will be prompted for your MTLA
Username and Passwotd - if you do not have those yet, go to the Log In on the homepage, enter

your email address and click Password, and your info will be emailed to you.

“Trial by jury must be preserved: not as a mere formality, stripped of its discretion by arbitrary and
inflextble rules dictated by the captains of commerce and industry for the furtherance of their own
selfish interest, but free to search out and find the truly essential justice of each individnal case.”

J. Kendall Few, In Defense of Trial by Jury (1992)
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